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Acuerdo sobre
la Colaboracion Interinstitucional y Técnica

entre
El Yuan de Control dela Republica de Chinay
La Defensoria del Pueblo de la Republica del Paraguay

El Secretario General del Yuan de Control de la Republica de China, Sr.
Shan-liang Tu y e Defensor de la Defensoria del Pueblo de la Republica del
Paraguay, Sr. D. Manuel Maria Paez Monges, en orden de establecer |azos de
cooperacién sobre aspectos técnicos atinentes a su competencia, y de esta
manera contribuir con la defensa y la proteccion de los derechos humanos y
todos los otros derechos e intereses de los individuos, tomando en
consideracién los intereses comunes y €l respeto mutuo; respaldados por la
estabilidad democrética de |as personas; expresan su deseo de consolidar esta
relacién. Por lo tanto, las partesACUERDAN LO SIGUIENTE:

ARTICULO |

El Yuan de Control de la Republica de Chinay la Defensoria del Pueblo
de la Republica del Paraguay, de ahora en adelante las “Partes’ acuerdan
establecer un Programa Conjunto de Cooperacion Interinstitucional y Técnica
€l cual sera coordinado por los titulares de ambas instituciones.

ARTICULO I

Este Programa Conjunto de Cooperacion Interinstitucional y Técnica
incluirg, entre otras, las siguientes acciones:
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1. Intercambio de informacion

2. Intercambio de documentacion técnicay bibliogréfica

3. Programas, visitas, aprendizaje y todas las otras actividades de
capacitacion técnicay profesional

4. Organizacién de conferencias, seminarios, Simposios, reuniones, cursos y
otras actividades académicas

5. Desarrollo del sistema de control

6. Promocién de las funciones de ambas ingtituciones; mediante el
intercambio de informacion y folletos de difusion.

ARTICULO 111

Las partes 0 sus representantes se reuniran periddicamente a fin de
actualizar € contenido de este acuerdo y, hacer las enmiendas
correspondientes cuando |o consideren necesario.

ARTICULO IV

Todos los viéticos en los que incurran los expertos asignados para llevar
a cabo programas de colaboracion conforme a presente acuerdo, seran
pagados por la parte que proporciona la asistencia, en atencion a las
posibilidades presupuestarias.

La parte que recibe tal ayuda pagara los otros gastos relacionados con el
alojamiento y el seguro.

ARTICULOV

Este acuerdo entrard en vigencia por un periodo de cinco (5) afios una
vez sea firmado.

Se renovard automaticamente por periodos iguales, a menos que
cualquiera de las partes notifique a la otra parte, por escrito, la decisién de
terminar el presente acuerdo. La precitada terminacién tendrd efecto treinta
(30) dias después de recibida la notificacion.

En caso de rescision, la accidn que esta siendo realizada continuara
hasta su completa culminacién segun los términos acordados en € tiempo
debido por las partes.

Este acuerdo se suscribe en dos gemplares en los idiomas chino y
espafiol, ambos de un mismo tenor y de igual validez.
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Firmado en la ciudad de Asuncion, Republica del Paraguay, a los
quince dias ddl undécimo mes del afio noventa y cuatro de la Republica de
China, correspondiente a los quince dias del mes de noviembre del afio dos
mil cinco del calendario gregoriano.

Sr. Shan-liang Tu Sr. D. Manuel Maria Pdez Monges
Secretario General Defensor

Yuan de Control Defensoria del Pueblo

Republica de China Republicadel Paraguay
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(X1l Congreso
Programa)

de la Federacion |beroamericana del Ombudsman

TR T SRR L RHFIEINERE ZAT
“IGUALDAD Y NO DISCRIMINACION:
El rol de las Defensorias del Pueblo en |beroamérica’
&5k 0] - 2007411 H20H 2 23H

11/20 ( —)

1000-1300 |fii T £ UNENNEN LL i B 22 A\ RE G 2 b i | B &
EE
Reunion del Fondo Especia para los Ombudsman e
Instituciones Nacionales de Derechos Humanos en
Américalatinay El Caribe

1615-1700 |#F|
Registro de participantes a X1l Congreso de laFIO

1700-1720 | E#GHIE
Palabras de bienvenida y presentacion a cargo de la
Defensora del Pueblo del Pert, Dra. Beatriz Merino
Lucero
EERE Dra Beatriz Merino Lucero 2+

1720-1800 |BE= Conferencialnaugural

FE  SEE SR Igualdad y no discriminacion”
G AL B R E R E BN T RN
& £Dr. Enrique MUgica Herzog
Ponente: Defensor del Pueblo de Espafia, Presidente
de la Federacién Iberoamericana de
Ombudsman-FIO

209
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2000

B %P &7 ( 1 Scotiabank $R 17 & B ) Coctel de]
Inauguracién of recida por Scotiabank
HiB : Huaca Pucllanas 52 T B 1Y)

11/21 (=)

0930-0930

#5] Registro de paticipantes

0930-1000

W £ T ERE WU SR

Mesa temética: “Estrategias de las Defensorias del

Pueblo paralalucha contra la discriminacion”

FHr - B EREZGERETREM. Manue Marial
Paez Monges

2 5% ¢+ B A o 58 KB A A B2 4 3 M. Waldo
Albarracin

Preside: Defensoria del Pueblo de Paraguay

Ponente: Defensoria del Pueblo de Bolivia

1000-1040

=¥ :
-RPHEERE AEEZE G EFMr. Jose Luis
Soberanes
-MWEBFEREZE Mr. Eduardo Vega
Panelistas:
-Comision Nacional de los Derechos Humanos de
Mexico, Jose Luis Soberanes
-Defensoria del Pueblo del Peru, Eduardo Vega

1040-1110

rhig K H. Pausa— Refrigerio

1110-1150

-TE R FL 2 AR FE R 2 E'Mr. Oscar Humberto
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Luna
-EE=E#E REMr. Ricardo Vargas
Panelistas :
-Procuraduria para la Defensa de los Derechos
Humanos de El Salvador, Oscar Humberto Luna
-Defensoria del Pueblo de Panama, Ricardo Vargas

1150-1210 |#&%EComentarios finales
1500-1530 |Wfaf R : GEREHEMZ ( FER ) M RE
Tl JEE B A
Sistema defensoriales de proteccion de los derechos
de los Pueblos Indigenas
FF -
EHHL T E R A% 8 & % 5 KMr. Ramon
Custodio L6pez
Comisionado Nacional de Proteccion de los
Derechos Humanos de Honduras
GE
S HEE R B M. Volmar Antonio Perez
Ponencia: Defensoria del Pueblo de Colombia
1530-1610 |FF&m :

-JB I % B Mr. Claudio Mueckay
- JIUHE S 17 B 52\ HE R %2 EYMr. Sergio Morales
Panelistas:
-Defensoria del Pueblo de Ecuador Mr. Claudio
Mueckay
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-Procuraduria Nacinal de los Derechos Humanos
de Guatemala Mr. Sergio Morales

1610-1640 |15 {k B Pausa— Refrigerio

1640-1720 |F¥&m :
-FNERFEREE Mr. Vito Verna
-RPHEE R AEEZE T EFMr. Jose Luis
Soberanes
Panelistas:
-Defensoria del Pueblo de Pert Mr. Vito Verna
-Comision Nacional de los Derechos Humanos de
México Mr. Jose Luis Soberanes

1720-1740 |f&imComentarios finales

1740-1800 | BE BRI (R A | & e il e 2

A BVE R 5 E R E M. Vito Verna
Presentacion de las conclusiones del Evento sobre
Institucionalidad Ambiental en & Peru. Mr. Vito
Verna

11/22 ( IY)

0830-0930 |#%|Registro de Participantes

0930-1000 |WF&f /& : EREEEIT L2 EEHEH L2 A
B Ry

Intervencion defensorial para la promocién de Ia

participacién politica de la mujer

EH o B ARRINERREE Ms Lisbeth

Quesada
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Defensoria de los Habitantes de Costa Rica, Ms.
Lisbeth Quesada

R

Ponencia (Por definir)

1000-1040

-MEBFEREZ Mr.or Ms. Luz Monge

B HLEEEE R E Ms. Maria Cristina Hurtado
Panelistas:

-Defensoria del Pueblo del Per(l, Mr. or Ms. Luz

Monge

-Defensoria del Pueblo de Colombia, Ms. Maria

Cristina Hurtado

1040-1110

5 (A B Pausa— Refrigerio

1110-1210

=¥ :
B OF IE 078 B /A ZMr. Alberto Oliveira
- B A 22 i 22 (o ik B e %

Panelistas:
-Provedor de justicia de Portugal, Mr. Alberto
Oliveira
-Red de Defensorias de mujeres de la Federacién
I beroamericana de Ombudsman

1210-1230

FE=mComentarios finales

1500-1520

WFETFRE « 5L E K #ENifiez y Educacion
- R BIREREEMr. Jorge Valencia » ¥91
REMERT]
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Ponencia:
Violencia sexual contra nifiosy nifas
Defensoria del Pueblo de Perd, Mr. Jorge Vaencia

1520-1600 |E¥zm @ EBH LR A ARMEZE'E Mr. Carlos J.
L 6pez
Panelistas:
-Oficina del Procurador del Ciudadano de puerto
Rico, Mr. Carlos J. Lépez
1600-1630 |15 {4 E Pausa— Refrigerio
1630-1700 |#E5% :
e B 5 R ZEMr. Karima Wanuz : Z(E#EZ
FE— LRI EE
Ponencia:
Defensa del derecho a la educacion: Supervision de
politicas publicas
Defensoria del Pueblo de Pert
1700-1740 |F¥&m :
-RAN N # EEMr. German Mundarain
-Je s IUAHE CR &R 22 B Mr. Omar Cabezas
Panelistas:
-Defensoria del Pueblo de Venezuela, Mr. German
Mundarain
-Procuraduria para la Defensa de los Derechos
Humanso de Nicaragua, Mr. Omar Cabezas
1740-1800  |SE N AHECR [ R (12 32 B 2 M Bl s o 2
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Presentacion de la Red de Instituciones Nacionales
para la Promocién y Proteccion de los Derechos
Humanos del Continente Americano

1800-1815 |Efi%E={Clausura Seminario Internacional
HEMEES
Lectura de la Declaracion de los Defensores del
Pueblo de Iberoamérica reunidos en la ciudad de
Lima
1815-1830 |BAZ# G Palabras de clausura
HEAE - MEBIZ & KB Dr. Beatriz Merino
Lucero ( Zz+: )
2000 BHEL e Coctel de clausura
ik - CasaGoyeneche ( HHRAE(E EHRITE) )
Ofrecido por el Banco de Credito del Peru
11/23 ( #)
0830-0900 |#:F|Registro de Participantes ( FIO& & )
0900-1100 |FIOg S AKE
1100-1130  |fi5{k H Pausa— Refrigerio
1130-1300 |FIO& 5 A
1200-1300 |FIOFEE ;s : Presentacion del informe sobre

Derechos Humanosy Sistema Penitenciario

#5% I E AR -RALRZE (Universidad de

Alcaa)
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So caled Nationa Human Rights Institutions (NHRIS) are often
established in countries as a complement to the regular judiciary
institutions. These NHRIs may be described as extra ordinary organs
entrusted with a special mandate for the promotion and protection of

human rights, whereas the role of the judiciary is to ensure that
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national laws in general are implemented in society. NHRIs may
only — as a rule — issue recommendations while the judiciary imposes

legally binding decisionsin case of violations of human rights.

The General Assembly of the United Nations endorsed in 1993 the so-
called "Paris Principles’. These Principles relate to the status of
NHRIs. They are not legally binding but include several important
recommendations concerning the structure and functioning of NHRIs
and can be considered as minimum International standards within this
area. NHRIs are generally divided into two broad categories, i.e.

Ombudsmen and Human Rights Commissioners.

Today Ombudsman offices can be found in more than 120 countries
al over the world. These institutions — that mostly are established as a
complement to the regular judiciary institutions — appear in many
different shapes. There is the “classic” Ombudsman that can be found
in i.a the Scandinavian countries, Poland and the Netherlands. In
Spain and Latin America there are the People's Defenders. In the
transition (from totalitarian regimes) towards democracy many
countries have introduced the Ombudsman system. The recent
transition to democracy in Central and Eastern Europe have led to a
considerable increase in the number of parliamentary Ombudsman

ingtitutions. As a rule the establishment of a new democracy governed
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by the rule of law, means including human rights in a new
Constitution. (The founding of an Ombudsman institution creates
ingtitutional safeguards to ensure these rights.) A parliamentary
Ombudsman institution can be recognized as a central and effective
source of protection for the individuals in their dealings with the
administration. These ingtitutions are often called Human Rights
Commissions, which use the Ombudsman concept as a means of
improving the protection of human rights. In new democracies of
Central and Eastern Europe almost all these Institutions have been
entrusted with a mandate to promote Human Rights. Issues relating to
HR in these countries are of greatest importance. The task of these
Ombudsmen is not only to ensure respect of HR in individual cases —
they also have a general responsibility in contributing to the rebuilding
of trust and confidence in government and the developing and

strengthening of civil society.

In many French speaking countries you will find a model were the
Ombudsman has a mediating function. There are national, regional
and local Ombudsmen. They all have in common, however, that they
are democratic institutions based on the recognition of the
fundamental rights of the individuals and the principle of the rule of

| aw.
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The role of an ingtitution is often reflected in its name. There are
ingtitutions such as the Human Rights Ombudsman (Slovenia), the
Parliamentary Commissioner for Human Rights (Hungary), Peoples
Protector (in South Africa), Peoples Advocate (in Albania) and
Human Rights Defender (Armenia).

The Ombudsman idea in fact contains an element of paradox; an
Ombudsman can be described as a state ingtitution with the task of
protecting the individuals against other institutions of the state. It is
quite natural that such an institution must fulfil certain requirementsin
order to maintain its credibility. The Ombudsman must have sufficient
resources and extensive powers of investigation, but above all an
Ombudsman office must be protected against pressure and other forms

of undue influence from the organizations that it supervises.

How does the Ombudsman Institution fit into the existing system of
Government and how doesiit function?

One way of answering this question is to give an account of the origin
and development of the oldest Ombudsman office in the world — The
Swedish Parliamentary Ombudsmen. The Swedish word Ombudsman
denotes a representative, a person whose task is to take care of

somebody else’s interests.
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The Institution has been described as Sweden’s most important
contribution to the international constitutional development. The first
Ombudsman took office 1810 and the Institution remained the only
one of its kind for more than 100 years. Sweden thus has a unique
experience of the Ombudsman institution, and | hope this experience

might be of some interest also to you.

Sweden is the mother of the “classic’ Ombudsman institution. The
second country to introduce the system was Finland in 1919 and then
Denmark in the 1950's. In the Scandinavian tradition Parliament sees
the Ombudsman as the official, whose task is to supervise the
executive on behalf of the Parliament. The Ombudsman reports
his’/her findings to the Parliament as the highest supervisory body in a
democratic system. This classic model is inseparably linked to
democracy and the rule of law. In Sweden lawfulness of the

executive's actions is — and has always been — the foremost concern.

The “classic” Ombudsman occupies a unique position regarding the
“three powers of state” — the legislative, the executive and the
judiciary. As far as the legidature is concerned, the Parliamentary
Ombudsman — though elected by the Parliament — is not part of it. An
Ombudsman has his own status laid down by law through which his

independence is guaranteed — aso in relation to the Parliament itself.
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A Parliamentary Ombudsman reports annually to the Parliament but
the Parliament may not give him/her certain instructions. The same
applies to the relationship to the executive, to which an Ombudsman
does not belong, and whose actions he/she investigates. The
Ombudsman is aso independent in relation to the judiciary, which is
independent itself — under the rule of law — to the other state powers.
The relations of a*“classic” Ombudsman to the “three powers of state”,

are thus unique.

The Ombudsman can be described as an institution of the state with
the task of protecting the individuals against other institutions of the
state. The Ombudsman thus has a unique function in the system of
government. In order to maintain its credibility the Ombudsman must
be entirely separate from the ordinary administrative machinery. The
ingtitution must have sufficient resources and extensive powers of
investigation, but above all an Ombudsman office must be protected
against pressure and other forms of undue influence from the
organisations that it supervises. Independence is a key word when

defining the Ombudsman concept.

The unique character of the Ombudsman institution means that it —in
important aspects — differ from all other organs of the state. It is not a

court of law and its is not an administrative agency. In fact it does not
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exercise any public power in the usual sense. All the same it is
expected to wield considerable power in its dealings with the public
administration.

Historical background

The Swedish Parliamentary Ombudsman concept was part of a new
constitution that was adopted in 1809 and the first Parliamentary
Ombudsman took office 1810. The historical background is long and
interesting but | will not dedicate our precious time to giving you a
lesson in Swedish history! | just want to mention that the first Swedish

Ombudsman was a royal official, the King's “ Supreme Ombudsman”,
who came into being in 1714 as a result of aroyal decree in 1713 by
King Charles XII, who at that time — after having been defeated by the
Russian tsar Peter the Great in 1709 —was staying in Turkey as a guest
or rather prisoner of the Ottoman emperor. This institution — later
known as the Chancellor of Justice — till exists and now functions as
the Governments highest Ombudsman. The duty of the roya
Ombudsman was to assist the King, while he was a war, in one of the
fundamental tasks of government, namely to ensure that the public
administration functioned correctly. He did so in his capacity of a
prosecutor, and that role fitted well into the existing administrative
system in Sweden, which was — and still is — based on i.a three

fundamental principles, viz. the rule of law, a considerable measure of
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independence for the authorities and their employees and finally the
principle of accountability under crimina law of every Swedish

official for hisactionsin his official capacity.

Changes and development of the Swedish Ombudsman I nstitution

Even though the Ombudsman institution basically has remained the
same since the first Ombudsman was elected in 1810 there have of
course been reforms of the organisation and working methods due to
the development of the Swedish public administration and other
changes in the Swedish society.

One change that is easy to perceive is the gradua increase of the
number of Ombudsmen from one to four. Thisis due to the growth of
the public administration and the increase of the workload of the
ingtitution that has followed. An important factor here was the
incorporation in 1957 of the local government with the jurisdiction of

the Ombudsmen.

Another change concerns the role of the Ombudsman as prosecutor.
The Ombudsmen soon realised that their work on improving the
quality of the public administration and administration of justice could

be made much more effective if they intervened also against errors
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that were not of such a serious nature as to give cause to legal action.
In order to be able to inform the officials about the contents and the
correct application of the law also in such cases they introduced a

practice of stating their reasons for not prosecuting.

Out of this practice arose what is now the most important tool of every
Ombudsman in the world: the right to issue non-binding reports and
recommendations and to make statements whether a measure taken by
an authority or an officia is in breach of the law or is otherwise

€rroneous or inappropriate.

Though the right to prosecute negligent officials still constitute an
important basis for the importance of the Swedish Parliamentary
Ombudsmen, the most important tool today is—as | just mentioned —
the right to make statements whether measures taken by an authority
or an official are in breach of the law or otherwise erroneous or
inappropriate. — To make non-binding critical or guiding
pronouncements and make statements intended to promote uniform
and appropriate application of the law. Yes, one can say that in today’s
society the principal task is to encourage sound application of the law
by, for instance, helping authorities to learn from mistakes, either their

own or others'!
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The most significant change in the activities of the Swedish
Ombudsman institution during the 20th century has been prompted by
the increase in the number of complaints. During the whole of the
19th century the Ombudsmen received less than 100 complaints
annually. Now the Ombudsmen receive around 6000 complaints each
year. The fact that the Ombudsman ingtitution today is mainly a
complaint handling office means i.a. that the institution plays an
important role in the awareness of the ordinary citizens and also of the
public officials. The Ombudsmen in this way serve as a sort of safety
valve; they contribute to give the individuals a feeling of security in

their dealings with the authorities.

The Ombudsmen and the Constitution

Today the most important provisions concerning the Parliamentary
Ombudsmen are to be found in the Instrument of Government (part of
the Constitution) of 1974 which is based on the principle of the
sovereignty of the people. The activities of the Ombudsmen form part
of the parliamentary control of government. The role and the position
of the Ombudsman institution in the constitutional system are
basically the same today as in 1810. Its task is, on behaf of the
Riksdag and in total independence of the executive, to carry out

juridical supervision of the courts and the public administration in the
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interest of theindividuals.

In order to understand the position of the Ombudsman institution in
the system of government it is necessary to have some knowledge of
the Swedish public administration. Unlike most other countries
Sweden does not have aministerial system. The Swedish ministers are
not heads of the different branches of the administration. Their duties
are instead concentrated on policymaking activities. This means that a
Swedish Cabinet minister is not head of a Ministry in the usual sense;
he has to his disposal only a rather small staff — usually between 100
and 200 persons who prepare hills, government decrees and other
Cabinet decisions.

The administrative work is instead carried out by autonomous
administrative authorities which have the same congtitutionaly
guaranteed independence as the courts of law and the administrative
courts when they apply acts of law decided by the Riksdag or
otherwise make decisions concerning the rights and duties of
individuals or juridical persons. Every authority and every official
within the authority has an independent responsibility for ensuring
that the treatment afforded a case and the decisions made are lawful

and correct also in other respects.
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Against this background it has been considered natural to organise the
constitutional control of government in such a way that the Riksdag,
through its Constitutional Committee, supervises the ministers and
Cabinet, the Parliamentary Ombudsmen supervise the administrative
authorities and the courts. A third branch of Parliamentary
constitutional control is carried out by the Swedish National Audit
Office who's main objective is to ensure that public resources are

being used as efficiently as possible.

A key word when one wants to describe the Swedish Ombudsman
system is independence. A prerequisite of public confidence in the
Ombudsman as a guarantee for the rights of the ordinary citizen
against those who exercise public power is that he is free and
independent not only in theory but also in reality. It has in fact been
regarded as essential that an Ombudsman should as far as possible act

independently also of the Riksdag that has granted him his powers.

The activities of the Ombudsmen are regulated by an act of law
decided by the Riksdag, and their work is financed by an annual
alocation, voted by the Riksdag on the basis of estimates made by the
Ombudsmen themselves. Within these bounds the Ombudsmen have
complete freedom of action with regard to the Riksdag. They lay

down their own procedures and they select on their own discretion the
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authorities that should be inspected, the issues that should require their
attention and the complaints that should warrant a more thorough

investigation.
The Organisation

The Riksdag elects each of the four parliamentary Ombudsmen at a
plenary sitting for a period of four years. The Riksdag's Standing
Committee on the Congtitution prepares the elections. The
Ombudsman office is strictly non-poalitical, and it has been a tradition
that an Ombudsman must be acceptable to all the political parties
represented in the Riksdag. Re-elections are possible and frequent.

The Ombudsmen usually come from the judiciary and they are
recruited among persons who are or would be suitable as justices of

the Supreme Court or the Supreme Administrative Court.

One of the Ombudsmen — the Chief Ombudsman — is head of the
Ombudsmen’s office. He is responsible for the administration of the
office, appoints members of the staff etc. He also decides the main
orientation of the activities of the Ombudsman institution and
determines the sphere of responsibility of each Ombudsman. He

cannot interfere in the investigations and decision-making activities of
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the other Ombudsmen, however. Each Ombudsman is accountable for

his actions only to the Riksdag.

The Ombudsmen are assisted by a staff of about 55 (some 35 lawyers
as well as registrars, secretaries and administrative staff). Only an
Ombudsman, however, is authorised to sign a fina decision. The
legally trained staff is usually recruited from the authorities. Most of
them are junior judges in the judicial career, which usually stay on

between four and six years.

The Duties of the Ombudsmen

The main object of the Ombudsmen's activities is to safeguard the
principle of rule of law and to protect the rights and freedoms of the
individual aslaid down in the Constitution and Swedish law.

The Jurisdiction of the Ombudsmen

The Ombudsmen's supervision covers al governmental agencies and
the local government as well as the individual members of their staff.
But, as | have aready mentioned, they do not supervise Cabinet
ministers. Nor do they supervise members of the Riksdag or of the

municipal councils.
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The Ombudsmen pay attention mainly to matters of procedure. One of
their most important tasks is in fact to promote good administrative

and judicial behaviour.

The Powers of I nvestigation of the Ombudsmen

The powers of investigation of the Ombudsmen are laid down in the
Instrument of Government (part of the Constitution). They have
access to all official files and documents, even the classified ones, and
al officials are obliged to give the Ombudsmen any information they
may ask for and to assist them with investigations and in other ways.
Failure to do so isregarded as a disciplinary offence. The Ombudsmen

also have the right to ask for the assistance of any public prosecutor.

The Weapons of the Ombudsmen

The Ombudsmen still have the right to prosecute officials who have

violated the law in their official capacity.

The Ombudsmen aso have the right to initiate disciplinary

proceedings.
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Today the Ombudsmen's main weapon, however, is the power to

admonish or criticise negligent officials.

The Ombudsmen also have the right to make statements based on
individual cases in order to promote uniform and appropriate

application of the law.

The Ombudsmen have the right to address the Cabinet or the Riksdag

in order to ask for or suggest amendments of the law.

Handling of complaints

Dealing with complaints is the most important element in the work of

the Parliamentary Ombudsmen and their staff.

There is no rule that says that existing judicial or administrative
remedies should be exhausted before a complaint can be lodged. But
normally an Ombudsman does not intervene while the matter is
pending in a court or an administrative authority or an appeal is

possible.

The complaints should be made in writing. We now receive

complaints by post, fax and e-mail. We aso have a complaint formula
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on our website. As | mentioned we receive some 6000 complaints per
year from the public. Anyone, even citizens of other countries or
people who do not live in Sweden, can lodge a complaint and they do
not need to be affected personally by the case. There is no absolute
time bar, but an Ombudsman should not begin investigating
circumstances which date from more that two years previously unless
particular reasons exists for doing so. Anonymous letters are not dealt

with as complaints but can lead to an initiative from an Ombudsman.

The largest categories of complaints refer to the social welfare
authorities, the police, the prison administration, the social insurance

authorities and the courts for civil and criminal cases.

About half the amount of the complaints (50%) are being dismissed or
concluded without further inquiry — depending on different reasons.
The complaint can be against someone who is not supervised by the
Parliamentary Ombudsmen; e.g. banks, private doctors, ministers or
the whole Cabinet, MP's, insurance companies or a lawyer who is a
member of the Swedish Bar Association. The reason might also be
that the complainant wants an Ombudsman to change a judgment or a
decision as such — an Ombudsman can not do this. That is a question

for acourt. It may also depend on the mentioned two-year rule.

271



272

BRI IR ERH TFL%E T B3 +2005-2007

The other half of the complaints (50 %) is being investigated. There
are two different ways of investigating the complaints. Either a
summary investigation, which is the case of some 35 % of all the

complaints or athorough investigation/investigation in full, 15 %.

In a summary investigation the investigator often talks on the phone
with the officia that has handled the case at the authority concerned
and then makes a memorandum. The actual file can also be borrowed
from the authority. If the information received from the
authority/official shows that there is not sufficient cause for the

complaint the case can be concluded.

If acomplaint has to be investigated in full the complaint is sent to the
head of the authority concerned. The authority is then demanded to
make an internal investigation and in many cases the authority also
should send a written pronouncement/judgment to the Parliamentary
Ombudsmen concerning the circumstances in the actual case. An
investigation also can be completed with oral contributions in order to

obtain more and better evidence.

As | mentioned before, any court or public authority and any State or
local government official shall provide an Ombudsman with such

information and reports as he may request — even classified ones,
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which means that even the Secret Police or the Armed Forces have to

hand over classified (secret papers) to on Ombudsman if asked for.

When the investigation is completed the Ombudsman gives his
decision, which is always open to the public. The decisions are often
very detailed and they are in many respects written in the same way as
the judgments of the courts of law. The decisions are often reported in
the media, and such decisions as are of interest to the members of the
Riksdag, to judges, civil servants etc. are later published in the
Ombudsmen’s Annua Report. The decisions are also often distributed

by the concerned central agency to its subordinate authorities.

Only 10 — 14 % of all the complaints result in any kind of non-binding

critical pronouncements from the Ombudsmen.

Cases I nitiated by the Ombudsmen

Parliamentary Ombudsmen also are entitled to start investigations on
their own initiative. The majority of these cases are based on
observations made during inspections. Sometimes reports in the
newspapers or in the radio or TV may give an Ombudsman cause to
open an investigation. Also an anonymous complaint can lead to an

initiative.
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As an Ombudsman does not open an investigation without good
reason it is understandable that a much higher percentage of these
cases result in criticism by the Ombudsmen than the complaint cases.
The amount of cases initiated by the Ombudsman varies between
100 — 200 per year. The rate of critical pronouncements in these cases
is usually around 80 % as compared with 10 — 14 % in the complaint

cases.

I nspections

Inspections also form an important part of the activities. The 4
Ombudsmen spend altogether some 50-60 days per year inspecting
authorities at state and local levels such as County Administrative
Boards, District Courts, the police, prisons, socia insurance offices,

hospitals and military authorities.

A decision/judgment by an Ombudsman can not be appealed against.

As | have dready mentioned the Ombudsmen decide themselves
about their procedure and they select on their own discretion the
authorities that should be inspected, the issues that should require their
attention and the complaints that should be investigated.
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Annual Reports

Under the Ombudsman Act of 1986 the Parliamentary Ombudsmen
shall submit a printed report to the Riksdag every year not later than
November 15, covering the previous working year (July 1 — June 30).
The Annua Report of the Ombudsmen usually consists of about 600
pages and gives a full account of al those cases handled by the

Ombudsmen that are considered to be of a general interest.

The Riksdag's Standing Committee on the Constitution studies the
report. The Committee then reports to the Riksdag. The Committee’s
report might be discussed at a plenary session of the Riksdag.

The Annual Report is also read by judges, civil servants, law

professors etc.

I nternational Cooperation

Politicians, lawyers and scholars from all over the world have shown
great interest in the Swedish Parliamentary Ombudsmen Institution
and its extensive historical experience. We receive between 40-50

visits per year from abroad, which are made for information, further
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study and discussions, €etc.

International interest in our Ingtitution also leads to a large number of
invitations to visit various countries to lecture, provide information
and participate in congresses, conferences, seminars etc. Because of
the workload only a small number of these invitations can be accepted,
but they result nevertheless in about 20 international visits annually.
I am myself very grateful that you so kindly have invited me to visit
your Office. | therefore want to express my sincere gratitude to the
Control Yuan for the extensive and most interesting programme you

have arranged for me during this visit.

The Impact of the Ombudsmen

It is of course difficult to assess the impact of the Ombudsman
ingtitution, but | think that it may safely be stated that it is hardly
possible to imagine the Swedish constitution without the
Parliamentary Ombudsmen. They function as a stabilising factor in the
Swedish society by giving the ordinary citizen a feeling of confidence
in his dealings with the authorities.

An important function of the Ombudsman institution is to contribute

to the maintaining of public confidence in the administrative system.
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The citizens can see that errors within the administration do not go
unpunished. Since a critical pronouncement by an Ombudsman is
often directed against an individual official it functions in very much
the same way as a disciplinary punishment. This effect is strengthened

by the fact that such pronouncements are often publicised in the media.

The Ombudsman institution also is of great help to the authorities by
offering legal advice and clarifying the contents of the law concerning
e.g. administrative and judicial procedure. The Ombudsmen in some
cases bring about important changes in the routines and methods used
by of the authorities or in the legidation. In fact the authorities as a
rule regard the Ombudsmen’s pronouncements as binding even though
this formally is not the case. One of the most important functions of
the Ombudsman institution is to take part in the developing of
Swedish administrative and procedural law. The idea is that the
Ombudsmen shall prevent mistakes from happening!

Characteristic of an Ombudsman institution is that the Ombudsman
can not change a decision by an authority or order it to act in acertain
way. In the case of the Swedish Parliamentary Ombudsmen it should
be added that they can not, like some other ingtitutions, act as

mediators between the complainant and the authority.
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If somebody aleges that an administrative case does not proceed or
that no answer is forthcoming to a letter that he has sent to an
authority the Ombudsman can usually speed up things just by

contacting the authority.

All the same the fact remains that only some 10 — 14 % of al the
complaints to the Swedish Ombudsmen result in some kind of
criticism. It is, however, a mistake to conclude from this figure that
the Ombudsmen are of no use to the vast mgjority of the complainants.
The fact that the Ombudsman has found that there is no reason to
believe that an authority has acted incorrectly can often reassure a

person who has suspected that his case has been handled wrongfully.

Another reason why many complaints are unsuccessful is that even in
a country like Sweden many members of the public are not aware of

the limitations of the competence of the Ombudsmen.

All in al the Swedish experience proves that the Ombudsman can
play an invaluable role in the defence of the rights of the individua in
a system of government that recognises the principle of the rule of law
and the fundamental rights of the individuals. Even though the
Ombudsman ingtitution never can replace such regular legal

ingtitutions as the courts or the public prosecutors it can be an
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indispensable complement to them.

Concluding remarks

The Swedish experience of the Ombudsman institution can be

summarised in the following way.

In order to be able to maintain its credibility the Ombudsman
ingtitution should be completely independent of the executive power.
It should also enjoy a great degree of independence in relation to the

Parliament and at the same time have the Parliament’s full support.

Furthermore the institution should be shaped in such a way that it fits
into the existing system of government and can be easily understood

both by the general public and by the officials.

The Ombudsman should have extensive powers of investigation and
the right to make the results of his investigations available to the
public. It greatly increases the effectiveness of the Ombudsman

institution if it can start investigations on its own initiative.

In order to earn the respect of the authorities the Ombudsmen should

have a thorough knowledge of the activities they are supervising and
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of the relevant legidlation. They must know what they are talking
about and they must be able to persuade the authorities that they are
right!

The work of the Ombudsmen should be based on the principles of
fairness and impartiality to keep the confidence of the general public
as well as the respect of the authorities and officials under its

supervision.

In order to protect the Ombudsmen from being flooded with irrelevant
complaints it is necessary to inform the public not only about the
existence and the task of the Ombudsmen but also about the
limitations of the institution. If one promises too much the result will

be disappointment and frustration.

As | have said earlier good relations with the media are of greatest
importance. The work of the Ombudsmen should be characterised by a

high degree of openness.

The safeguarding of the constitutional rights and the rights under the
law of the individual is a hallmark of a democratic state subject to the

rule of law.
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It should be noted that in most cases the decisions of an administrative
agency concerning the rights and duties of an individual can be
appealed against at an administrative court, which can review the
matter in its entirety. The Ombudsmen can not change a decision
made by a court or decide in a certain way. The Ombudsmen instead
pay attention mainly to matters concerning administrative or judicial
procedure and one of the most important tasks is to promote good

administrative and judicial behaviour.

The nature of the Parliamentary Ombudsman ingtitution differs in
important respects from all other organs of the state; it is not a court of
law and it is not an administrative agency. In fact it does not exercise
any public power in the usua sense. The power of a Parliamentary

Ombudsman is of amoral rather than alegal character.
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